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Abstract: The Criminal law of England & Wales is famously notorious for making „legal sandwiches‟ 

when confronted with criminal liabilities arising from amalgamations of Norman laws with 

contemporary law reforms for crimes such as theft to fatal offences such as voluntary manslaughter. 

The very definition of „Murder‟ comes from Lord Coke‟s seventeen century text on criminal law. 

Despite the seriousness of the crime of murder the statutory laws of England and Wales are silent on 

its definition. Lord Coke
1
 stated: „Murder is when a man of sound memory, and of age of discretion, 

unlawfully killeth within any country of the realm any reasonable creature in rerum natura under 

the king‟s peace, with malice aforethought, either expressed by the party or implied by law‟ The 

practitioners and students of law alike, memorize these famous words and happily go about the 

business of law albeit a lingering suspicion to what these words actually mean. Lord Neuberger of 

Abbotsbury in his famous lecture
2
 said about the reality of the „meaning‟ in these profound words 

borrowed from Sir Hartley Shawcross
3
,„„„When I use a word,” said Humpty-Dumpty’ — 

…………..— ' it means just what I intended it to mean, and neither more nor less.'” But,” said 

Alice, “the question is whether you can make a word mean different things.” “Not so,” said 

Humpty-Dumpty,” the question is which is to be the master. That's all”.‟The defence of Insanity and 

its present reform debate is much like the „humpty-dumpty‟ reference from the above quote. The title 

of the paper took its inspiration from Lord Neuberger, one of the truly great Jurists of our times. The 

slow and painful reform process on the full-defence of insanity has done little to explain the complex 

tension that exists within the law and the present definitions of neurosciences. It seems the law still 

wants to be the „master‟ in this debate and not allow the „hard science‟ of neurology to establish 

definitive rules that can guide reasonable application of this defence. This paper attempts to highlight 

the tensions between law and science for the defence of insanity.

Keywords: Criminal Defence, Insanity, Automatism, UK Criminal Law

Introduction 

The defences of Insanity and Automatism have been a bit of a legal conundrum for the 

practitioners of law in England and Wales. Most of the law students in majority of law 

                                                           
1 Lord Coke: 17th Century Lord Chancellor who is attributed with the birth of Equity in the English Law 
2 Lord Neuberger Of Abbotsbury (6 April 2011). “Who are the Master Now?”. Second Lord Alexander of Weedon lecture 
3 HC Deb 02 April 1946 vol 421 (http://hansard.millbanksystems.com/commons/1946/apr/02/tradedisputes- 

and-trade-unions-bill#S5CV0421P0_19460402_HOC_358) quoted in ibid 2 
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schools in England & Wales give it a cursory review during their study for the purposes of 

the defences for murder and happily leave it as an area of Criminal law best left for pondering 

during the practice stage.  

The Trial of Lunatics Act 1883 established the insanity defence. The meaning of insanity 

comes from Common Law. The seminal case of McNaughten
4
 states,

„The party accused was labouring under such a defect of reason, from disease of the mind, 

as not to know the nature and quality of the act he was doing, or, if he did know it, that he 

did not know he was doing what was wrong’.

This is not a straight forward definition and even more troublesome then the original 

definition of Murder from Lord Coke that has been „adjusted‟ within the linguistic norms of 

the modern Queen‟s English. The fatal offence of Murder has been described by the Law 

Commission to be a,„Rickety structure set-upon shaky foundations‟
5
.

The definition of insanity from McNaughten itself lends to a wide variety of another pile of 

Common Law cases to define the meanings of „defect of reason‟, „disease of mind‟, „nature 

and quality‟, „he did know‟, „he did not know‟ and „what was wrong‟. Defining all of these 

terms within the above definition from McNaughten lends itself to a tremendous task if the 

defence has to apply such broad and objective terms to narrow confines of facts of the case. 

If the Court decides at the stage of considering the defence for the act of murder in a case, in 

order to allows the insanity defence to operate based on the facts of the case, it is the Court 

and not the medical experts who get to decide if the defendant is „insane‟ or not. Surely, the 

Court has undeniable legal competency to rule on the matters of law. But one wonders, if the 

Court is competent to decide on a matter that is exclusively established on the science of 

neurology? If the answer to that question is no, the Court may not agree with  the non-binding 

medical „opinion‟ of the two medical experts. The wording „may‟ tilts the balance in the 

favour of legal rather than scientific medical evidence for the purposes of establishing the 

presence of insanity in case of a natural person . If this is the position of law concerning 

insanity, the presence of which is a subject of pure scientific analysis, then it seems that in its 

present form, the insanity defence is really no defence at all. 

The recent UK Parliaments have tried their best in bits and pieces to best deal with the Trial 

and Lunatics Act 1883 through subsequent legislations such as Criminal Procedure (Insanity) 

Act 1964, Criminal Procedure (Insanity and Unfitness to Plead) Act 1991and Mental Health 

Act 1983. Since 2012 the Law Commission started to make some serious headway looking at 

                                                           
4 R v McNaughten 8 E.R. 718 
5 LCCP 177, A New Homicide Act for England & Wales? (2005) para 1.4, Smith & Hogan 14th Edition 
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the legislations concerning the defence of insanity and also looking to comply with Article 

5(1) (Right to Liberty) and Article 6 (Right to a fair trial) ECHR provisions. Nothing concrete 

has yet to emerge to reconcile the deficiencies in the defence of insanity. 

 

Is Insanity still a Defence?

Let‟s go back to the fundamental of criminal law. The three intrinsic elements of a crime 

remain as settled law to be, the Actus Reus (“AR”), the Mens Rea (“MR”) and the defence. 

The determination of the defendant‟s guilt or acquittal remains on the absence or success of 

the defence. For the fatal offence of Murder which itself is under considerable review based 

on the Law Commission‟s Report No. 304, the full-defence of insanity remains a contentious 

area as its deficiencies have caused this defence to be the defence of „last resort‟ by the 

practitioners of law. 

The defence of insanity by the mere use of the word „insanity‟ and interchangeable use of the 

words „mind‟ and „brain‟ by the law, leaves one wondering if its possible to mount a 

plausible defence for a person suffering from a neurological ailment while relying on this 

archaic law. The defence of insanity and automatism are often conflated to be linked. That is 

obviously not the case. They are two distinct defences. What is critical to us from the point of 

view of the law is what distinctions does the law draw between the defence of insanity and 

automatism and what are the scientific differences between the two „mental‟ conditions. For 

the purposes of this paper we will not deliberate on the science of insanity and automatism. 

We will restrict our review to the present position of the law on Insanity. We will establish 

the fundamental differences that the law prescribes between insanity and automatism and 

then focus on the defence of insanity exclusively.

The defence of insanity and automatism‟s first difference appears in the functionality
6
 of the 

„mind‟. Insanity is a state of the complete „dysfunctional mind‟ and automatism is „partially 

dysfunctional‟. It is not very helpful trying to read the legal definitions of „completely  

dysfunctional‟ and „partially dysfunctional‟ mind in the Case Law
7
, while it flounders in the 

purely scientific and advanced field of neurology. Complete and partial dysfunction of the 

mind should not be confused with the „complete loss of control‟ and not merely „impaired 

consciousness‟ as physical involuntariness must be proved for automatism
8
. To elaborate 

further, in case of insanity because of the complete dysfunction of the brain, the AR is not 

denied, and it is the MR that cannot be formed to the completely dysfunctional mind, hence 

                                                           
6 LCDP Chapter 6. Discussion on Insanity, Automatism and Intoxication 
7Joint cases of McGhee [2013] EWCA Crim 223, Coley [2013] Crim LR 923 
8 AG Reference No. 2 of 1992 [1992] QB 91 
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having implications even on the ability to stand trial. In case of automatism the partial 

dysfunction does not prevent the defendant to stand trial, it allows for the defendant to deny 

the AR itself if the automatism defence operates. 

The second difference between the insanity and automatism is the disease of the mind. If the 

dysfunctional mind of the defendant is because of a „diseases of the mind’ then it is 

„insanity‟. If the dysfunctional mind of the defendant is not due to the „disease‟ of the mind 

then it is automatism. We have done a detailed discussion on the disease of the mind later in 

this paper.

These two so-called differences between the state of defendants mind to ascertain if the 

defendant is insane or suffers from automatism are purely legal in nature and cannot be 

supported by the latest scientific research on neurology. How best to navigate this legal 

conundrum between law and science is an on-going exercise in temporary fixes that keep 

emerging in the case law such as the R v Gold
9
 where the wording such as „abnormal mental 

functioning‟ of the defendant through various tests including expert medical advice has not 

added much to the ongoing debate on the defence of insanity. 

For entering the plea of insanity on behalf of the defendant for a fatal offence, the law 

reconciles the insanity issue with the mental state of the accused at the time of the offence 

being committed. The rules for determining the „fitness to stand trial‟ stem from the 1836 

case of Pritchard
10

. Domestic Violence, Crime and Victims Act 2004 Section 22 requires the 

matter to be determined by the Court without any jury. The Court remains the arbiter for the 

establishing the „sanity‟ of the defendant to stand trial.

The summary trial rules for plea of insanity are governed by Common Law. The trials on 

indictment are regulated by Statutory law. We will not go further into the debate on how 

these rules operate in Common Law and Statutory Law. We are concerned with „how‟ the 

plea is treated by the Court. It is purely up to the Court‟s discretion to determine in law to 

accept or reject the plea of insanity. Firstly, the Courts decision to accept or reject the sanity 

plea can be based on either accepting or rejecting the  expert medical opinions that may or 

may not support the defendant‟s insanity. There is no available guideline as to how the 

medical expert‟s opinion is to be weighed by the Court and on what criteria. Secondly, if the 

Court accepts the plea, the Court can detain the defendant in a mental health facility 

indefinitely. Thirdly, if the Court rejects the insanity plea, it is not very clear if there is any 

possibility to raise the defence during the trial. Case Law on the insanity defence shows that 

                                                           
9 R v Golds [2016] UKSC 61 
10 R v Pritchard (1836) 7 C&P 303
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acquittal on the grounds of insanity have occurred for medical conditions not recognized by 

latest research of the medical science
11

. 

Also, raising the defence of insanity on solid medical evidence backed by latest medical 

research does not stand the test of peculiar nature of the legal rules still anchored not in 

science but in old and archaic laws. The so-called M‟Naghten Rules of 1843 are still favoured 

by the Law Lords and are therefore good law
12

. Consequently, due to the fear of 

indeterminate detention in a mental health institution and the social stigma of insanity (due to 

the word „insanity‟ and its continued use in the Courts of Law) defendants with serious 

mental health ailments prefer to plead guilty rather than enter the plea of insanity. UK‟s 

prison system is now increasingly experiencing mental health patients entering the prison 

system on such pleas and consequently needing psychiatric help „after‟ being sentenced and 

due to the better equipped rehabilitation regimes in HMP Prisons
13

.

Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, Section 1 gives the Court 

exclusive jurisdiction to decide if insanity defence can operate in a given case on the facts. 

The medical experts opinions are mere options for the Court to reach its decision on allowing 

the defence during the trial. The expert medical opinion can emerge as a moot point if the 

medical evidence collides with the Court‟s diverging opinion on the definitions as per 

McNaghtan Rules. After all, the law‟s position on definition of archaic words such as 

„disease of the mind‟, „mind‟, „wrong‟ etc. do not exist in the present day „hard science‟ of 

neurology. It is obvious that scientifically determining the defendants „complete‟ or „partial‟ 

functioning of the mind or for that matter partial or complete loss of control due to 

dysfunctional mind would not only be critical to the defendants ability to stand-trial it would 

also be critical to determine the „Intention‟ or MR for insanity or the negation of the AR itself 

for automatism. The Common Law is not very helpful in guiding us on the determination of 

the „complete‟ or „partial‟ functioning of the defendants mind when it comes to the criteria 

for entering a defence for the AR or the MR of the crime. 

The Law‟s approach to determine the „disease of the mind‟ for the purposes of insanity is 

purely legal. The determination of the existence of the „disease of the mind‟ impacts the 

determination of the necessary MR in case of the defence of insanity and rebutting the AR in 

case of automatism. Interestingly, if the defence of insanity is raised, the burden of proof is 

on the defence and if the defence of automatism is raised the burden of proof is on the 

prosecution to disprove it.  The entire defence of insanity hinges on the proof for the insanity 

                                                           
11 Chapter 3, Law Commission Supplementary Materials to LCSP 
12 R v Sullivan [1983] 2 All ER 673 at 676 
13 R. Morgan (1981). Knowing Right from Wrong: The Insanity Defence of Daniel McNeghten 
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of the defendant. The only tool available to the defence is the expert opinion of the medical 

experts, the defence is on balance of probabilities. As in all matters of criminal law, the 

burden of proof for defendants MR rests on the Crown. Raising the defence of insanity during 

the trial is a question one for law and not for medical experts, thus the Court remains the 

arbiter for the possibility to raise the defence of insanity
14

 and if it can operate within the 

definitions of Law. This has never been an easy threshold to cross as per the existing Case 

Law.

The Courts have given a wide meaning to the „disease of the mind‟. Lord Denning MR
15

 gave 

it a meaning of „any disease that results in the malfunctioning of the mind, is the disease of 

the mind‟. The ensuing discussion that we started earlier on the Law‟s distinctions of „disease 

of the mind‟ and the „functionality of the mind‟ adds another element to difference between 

insanity and automatism based on the „ability to reason’. In Kemp, Devlin J
16

 explained the 

Law‟s position on the difference between the „brain‟ and the „mind‟ by concerning the Law 

only with the „mind‟ due to its ability to „reason, memory and understanding‟. I am not too 

sure even as a student of law that such authoritative and sweeping statements about scientific 

terms are necessarily within the Law‟s domain. Surely science can affectively help the Law 

in navigating this area of science giving Law the ability to bring „predictability‟ and 

„transparency‟ for the defence of insanity based on the doctrine of the „Rule of Law‟.

Since the Law choses to define its own reasons for the „disease of the mind‟, the Law also 

gave its own explanation for the differentiated  effects of the  „disease of the mind‟ through 

its own classification of „internal‟ and „external‟ factors that may determine the ability of the 

„mind‟ to function. The Law in its present form regarding the definitions of insanity and 

automatism feels content with the simplistic labelling of „external‟ nature of the „disease of 

the mind‟ to automatism as a partial mental defect and „internal‟ factors strictly allocated to 

insanity for the purposes of the completely  dysfunctional mind. The „legal policy‟ and 

„pragmatism‟
17

 are the underlying factors for the Law to deal with the „internal‟ and 

„external‟ factors to determine the effects of the „disease of the mind‟ for the classification of 

the disease itself and to determinate the possible outcome for the defence being either 

insanity or automatism based on the „internal‟ or „external‟ factors. The leaning of the Law 

on the „policy‟ rather than the „principle‟ has narrowed the examination of the factors 

                                                           
14 R v Roach [2001] EWCA Crim 2698 
15 R v Kemp [1957] 1QB 399 at 406, per Devlin J, approved by Lord Denning MR in Bratty, n 117 
16 R v Kemp [1957] 1 QB at 407 
17 Smith & Hogan (2015) 14th Edition at page 338. Oxford 
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„external‟ or „internal‟ to the „disease of the mind‟ to either the „presence‟ or „absence‟ of  

the „dangers‟ related to the „reoccurrence‟ of the defendants actions
18

.

Such narrow and unsatisfactory classification of „internal‟ and „external‟ factors
19

 that affect 

the „diseases of the mind‟ raises serious concerns keeping in view the availability of clear and 

concise guidelines for classification of mental ailments benefited by the latest advancements 

in the neuro sciences.  Also, based on the Law‟s definition of „defective reasoning‟ due to the 

„diseases of the mind‟ expounds the Law‟s understanding to the total or partial dysfunction of 

the mind due to „external‟ or „internal‟ reasons. There are serious consequences for 

establishing the MR of the defendant in the absence of any clear and precise medical 

guidelines for insanity defence and the negation of the necessary AR for the defence of 

automatism due to the policy-based interpretations of the Court and not the principles related 

to such medical conditions. The „defect of reasoning‟ has to be complete and the burden of 

proof is on the defence. Anything less than the 100% defect of reasoning would render the 

insanity defence void
20

. There is no available guideline as to what is a „complete defect of 

reasoning‟ and what is a „partial defect of reasoning‟. 

The second hurdle for the insanity defence to operate is that the total diminishing of the 

reasoning must also result in the inability of the defendant to recognize the „moral and legal‟ 

implication of his action
21

.  The Common Law has wrestled with the definition of purely 

„physical‟ nature of the act detached from the „moral‟ and „legal‟ understating of the 

defendant‟s action at the time of committing the act. Windle
22

 and Johnson
23

 while decades 

apart, refused to take any other view of the defendants but what is the „legal‟ interpretation of 

the Court‟s assessment of the defendant‟s state of mind concerning their understanding of the 

moral or legal implication of their act. In both the cases, overwhelming medical evidence 

pointed to the acute psychological deficiencies in the mental health of the defendants. Both 

cases stuck the meaning of „wrong‟ being only „wrong in law‟ and nothing more. In Windle
24

 

Devlin J took the matter of deciding the facts concerning the defendants understanding of 

„wrong‟, away from the Jury. 

It is interesting that the Common Law jurisdiction of Australia refused to follow Windle in R 

v Stapleton
25

 and gave a detailed analysis of the insanity Case Law of England & Wales from 

                                                           
18 R v Burgess [1991] WLR 1306 at 1212. Lord Lane‟s judgment 
19 R v Robey (1981) 114 DLR (3d) 193. Dissent of Dickon J with the majority decision 
20 R v Clarke [1972] 1 ER 219 
21 R v Codere (1916) 12 Cr App R 21 
22 R v Windle [1952] 2 QB 826 
23 R v Johnson [2007] EWCA Crim 1978 
24 R v Windle [1952] 2 QB 826 at 833,834 
25 R v Stapleton, High Court of Australia. 
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McNaghten till Windle and rejected Windle on the ground that the points of facts should have 

remained with the Jury as the arbiters of the facts and the Judge should not have decided on 

the points of facts. Johnson criticised the approach of the Australian High Court and rejected 

their reasoning. 

The matter of the burden of proof resting squarely on the defence for insanity has not 

changed since McNaughten
26

. Woolmington
27

tells us insanity is the exception to the burden 

of proof resting on the Crown.  

 

Conclusion

There are more questions than answers when it comes to the so-called complete defence of 

insanity. One of the most crucial questions that emerges from our discussion is about the 

possibility of any available scope to apply this defence in cases where it is genuine and would 

serve the justice. We are no closer to finding any clarity as to the scope of the defence of 

insanity  since the times of McNaughten in 1843. In 1996 Horseferry Road Magistrate
28

 

attempted to define the scope for successful raising of the defence of insanity as to mean the 

absence of  MR. In 2013 Lord Hughes in Foye
29

 expressed his reservations that insanity does 

not extend its scope to the absence of MR, even if successfully raised. This misconception 

was attributed to the proposition in established legal texts
30

.Several attempts to reform this 

area of criminal law have so far borne no fruit and we are still waiting for the Law 

Commission‟s 2012 efforts
31

 to bear fruit. However, we must treat the Law Commission 

recommendations with some skepticism as the Law Commission is not prepared to open the 

legal policy domain completely to the scientific recommendations of the medical experts 

concerning insanity and automatism
32

 or to attempt at defining any clear principles on which 

the foundation for the defence of insanity can rest.  The long march of the „Defence of 

Insanity‟ starting with the legal tests of McNaughten is not likely to end soon. The word of 

Law still prevails over the intricate neuro sciences for establishing what constitutes „insanity‟ 

and how does it impact the actions of a person suffering from serious ailments of the „mind‟. 

Till we are able to reconcile this tension between the law and science, the scope and 

availability of the defence of insanity remains elusive, uncertain and seldom raised. Until the 

                                                           
26 R v Stokes (1848) 3 Car & Kit 185, R v Smith (1910) 6 Cr App R 19, Bratty v AG Northern Ireland [1963] Ac 386 
27 Woolmington v DPP [1935] AC 462 
28 Horseferry Road Magistrate Court ex p K [1996] 2 Cr App r 574 
29 R v Foye [2013] EWCA Crim 475 at [31] 
30 Archbold 1996 Edn, at 17.109 
31 Law Commission 2012 Scoping Paper on Insanity & Automatism  
32 Law Commission‟s support of Lord Hughes‟s views in Dowds [2012] EWCA Crim 281 that Considerations of Legal 

Policy are not always consistent with the profession of medical practice 
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foreseeable Law Reforms for the Defence of Insanity, Law remains the „Master‟ of what 

defines „insanity‟ and not the medical science. The burden is on the Law to do what is 

„morally right‟ by to those who are seriously impacted by the deficiencies in the existing 

Laws. After all, justice delayed is justice denied. 
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